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ratefe States Court of Sppealo 

District of Columbia 


No. 9802 


Edward F. Steagall, et al.. 
Appellants, 

y. 

Doctors Hospital, Inc., a corporation, et al.. 

Appellees. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia. 
Jurisdiction of this Court is invoked under Title 17, Sec¬ 
tion 101, of the District of Columbia Code, 1940 Edition. 

STATEMENT OF THE CASE 

Counsel for Appellants and Appellees have agreed upon 
a statement of the case, under Rule 76 of the Federal 
Rules of Civil Procedure, which appears in the Appendix, 
and is as follows: 
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The plaintiffs, Eulalia B. Steagall, Edward F. Steagall 
and Roy E. Steagall, sued the defendants, Doctors Hospi¬ 
tal, Incorporated, a corporation, Oscar B. Hunter, Oscar 
Benwood Hunter, Jr., and Joseph O’Hanlon, for perform¬ 
ing an unauthorized autopsy on the body of Edward C. 
Steagall. 

Eulalia B. Steagall is the widow and Edward and Roy 
Steagall are adult sons of the decedent. It is agreed that 
they comprise all of the next-of-kin and heirs-at-law of 
Edward C. Steagall; that they are all residents of the 
District of Columbia; that decedent died intestate and a 
resident of the District of Columbia. 

The complaint charges that while performing the au¬ 
topsy, the defendants mutilated, desecrated and otherwise 
violated the body of said Edward C. Steagall. The com¬ 
plaint further charges that the defendants performed the 
autopsy wantonly and wilfully and the plaintiffs claim 
compensatory damages of $25,000. and punitive damages 
of $25,000. 

The plaintiffs charge that the wrongful acts of 
2 defendants caused them extreme heartache, physical 
and mental suffering and anguish; and plaintiff Eu¬ 
lalia B. Steagall claims special damages for doctors care 
and loss of time from employment of about $400.00. 

Answers were filed on behalf of each defendant. The 
funeral establishment and its president were made third 
party defendants by defendants Hunters and O’Hanlon, and 
duly answered; whereupon the case was calendared for trial 
by jury. 

The case was in due course reached for pretrial before 
Mr. Justice Schweinhaut. At pretrial, it was agreed that 
the facts set forth in paragraph two hereof, were true: 
whereupon, attorneys for defendants orally moved that the 
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claims of plaintiffs Edward F. Steagall and Roy E. Steagall 
be dismissed, alleging that plaintiff Eulalia B. Steagall, 
the widow, was the only person entitled to bring the suit; 
and that the two sons were not entitled to any custody or 
control of the body of decedent, and are not entitled to any 
damages by reason of any wrongful, wanton, and wilful 
autopsy thereupon. 

The court heard arguments by counsel and thereafter 
ordered that the claims of plaintiffs Edward F. Steagall 
and Roy E. Steagall be dismissed with prejudice. 

STATEMENT OF POINTS 

1. The lower court erred in holding that because the 
widow is making the claim the children are not entitled 
to damages by reason of a wrongful, wanton and wilful 
autopsy on the body of their deceased father; and in 
limiting recovery of damages solely to the widow. 

SUMMARY OF ARGUMENT 

In this case, which is the first of its kind to reach our 
local appellate court, the question of who is entitled to 
recover damages because of an unauthorized autopsy on 
a corpse, presents itself. The lower court has ruled that 
the widow is the only proper plaintiff, and that the children 
are to be ignored. This holding is contrary to the rulings 
in other jurisdictions. The authorities indicate that the 
widow and children were equally entitled to the custody 
and control of the body of the decedent, and were con¬ 
sequently equally entitled to damages, by reason of the 
wrongful, wanton and wilful autopsy. 
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ARGUMENT 

1. The lower court erred in holding that because the 
widow is making the claim the children are not entitled 
j to damages by reason of a wrongful, wanton and wilful 
autopsy on the body of their deceased father, and in 
limiting recovery of damages solely to the widow. 

The reported cases in the District of Columbia disclose 
1 no precedent for this action. However, there is an abun¬ 
dance of authority available from other jurisdictions. 

In this case, the defendants have not questioned the 
right to bring the action, but have succeeded in having the 
lower court limit the parties entitled to maintain the 
action. 

It is thought advisable at this point to set out some of 
the authorities which recognize the right of recovery for 
the infliction of an autopsy or injury to a corpse. 

The subject is treated in 17 Corpus Juris 1144 and in 
15 American Jurisprudence 848. The most elaborate con¬ 
sideration of the question ever passed upon by the Courts 
1 of this country appears in Larson vs. Chase, 47 Minnesota 
307. 

In the case of Young vs. College of Physicians & Sur¬ 
geons, 81 Maryland 358, the court stated: 

It is to be hoped that few persons in a civilized 
country would wantonly mutilate a dead body, or 
would without warrant of law attempt to prevent 
surviving friends and relatives from performing the 
rites of Christian sepulture. Such acts would manifest 
a great depth of depravity. 

In the case of Burney vs. Childrens Hospital, 169 Mas¬ 
sachusetts 57, the court stated: 

The right is to the possession of the corpse in the 
same condition it was in when death supervened. It 
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is the right to what remains when the breath leaves 
the body, and not merely to such a hacked, hewed, 
and mutilated corpse as some stranger, an offender 
against the criminal law, may choose to turn over to 
an afflicted relative. 

The particular question on appeal here is whether the 
right of action is limited to the widow, and whether the 
lower court was correct in dismissing the complaint, with 
prejudice, as to the two sons, who were plaintiffs. 

The Federal Rules of Civil Procedure require that per¬ 
sons having a joint interest shall be made parties. There¬ 
fore it was not only right, but compulsory for the widow 
and the two sons, to be plaintiffs below. 

In the case of Floyd vs. Atlantic Coast Line Ry. Co., 167 
No. Caro. '55 (citing Bogart vs. Indianapolis, 13 Ind. 138) 
the court stated: 

“We lay down the proposition that the bodies of 
the dead belong to the surviving relatives in the order 
of inheritance as property, and that they have the 
right to dispose of them as such”. 

Under the laws of descent and distribution in effect in the 
District of Columbia at the time of this autopsy, January 
26, 1947, the widow and two children, were each entitled 
to one-third of the property of decedent. Following the 
reasoning in the Bogart case, they would each be entitled 
to a one-third interest and control of the corpse, which 
quite plainly would justify their joint action below. 

The court in the case of Boyle vs. Chandler, 33 Delaware 
323, held that the husband and children were properly 
joined as plaintiffs. 

•The following appears in 15 A. J. 852: 

There is authority for the rule that the children of 
the deceased are not improperly joined with the sur¬ 
viving spouse in an action to recover damages for an 
improper burial, as against the objection that the 
sole right lay in the surviving spouse. 
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The court in N. E. Coal Co. vs. Pickelsimer, 253 Kentucky 
11 (citing 241 Ky 773) held: 

A recovery may be had BY THE NEXT OF KIN 
or the surviving spouse for the infliction of an injury 
to a corpse if done—maliciously—gross negligence— 
wantonly—with a reckless disregard for the rights 
of another. 

In the case of Wright vs. Beardsley, 46 Wash. 16, the 
court held that the parents of a deceased child may join 
in an action to recover damages for breach of a contract 
for proper burial. 

Also, in the case of Coty vs. Baughman, 50 South Da¬ 
kota, page 372, the court held that the mother and father 
were proper parties to bring an action because of an 
unauthorized autopsy on the body of their child. 

In the case of Gould vs. State, 46 N. Y. S. 2d page 313 
(also reported in 42 N. Y. S. 2d page 357) the court 
approved a verdict on behalf of the wife and four children, 
awarding one-half of the verdict to the wife, and one- 
eighth of the verdict to each of the four children. The 
court in its opinion stated: 

We discern no necessity to justify the performance 
of autopsy herein. Such unauthorized autopsy, and 
burial of decedent’s dismembered body, invaded the 
private rights of decedents WIDOW AND CHILD¬ 
REN, causing them to suffer injured feelings. 

The court in that case referred to the case of Darby vs. 

Presbyterian Hospital, 202 N. Y. 259, and referred to the 

Larson vs. Chase, 47 Minn. 307 case as being the most 

elaborate consideration of the question ever passed upon 

bv the Courts of this countrv. 

• • 
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CONCLUSION 

It is respectfully submitted that appellants were proper 
parties plaintiff in the action below. Therefore the judg¬ 
ment of the lower court should be set aside, and the case 
should be remanded with directions to reinstate the appel¬ 
lants as parties plaintiff. 

Respectfully submitted, 

John F. Httj-yabd, 

416 5th Street, N. W., 

Attorney for Appellants. 
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1 DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF 
COLUMBIA 

Filed Mar 11 1948 Harry M. Hull, Clerk 
Eulalia B. Steagall, Edward F. Steagall, Roy E. Steagall 

Plaintiffs 

vs. 

Doctors Hospital, Incorporated, a corporation 

Defendant 

and 

Oscar B. Hunter, Oscar Benwood Hunter, Jr., Joseph 

0 ’Hanlon 

Defendants and Third Party Plaintiffs 
vs. 

Deal Funeral Home, Incorporated, a corporation, Walter 

W. Deal, individually 
Third Party Defendants 
Civil Action No. 434-47 

Statement of the Case (Rule 76—R. C. P.) 

The plaintiffs, Eulalia B. Steagall, Edward F. Steagall 
and Roy E. Steagall, sued the defendants, Doctors Hospi¬ 
tal, Incorporated, a corporation, Oscar B. Hunter, Oscar 
Benwood Hunter, Jr., and Joseph O’Hanlon, for perform¬ 
ing an unauthorized autopsy on the body of Edward C. 
Steagall. 

Eulalia B. Steagall is the widow and Edward and Roy 
Steagall are adult sons of the decedent. It is agreed that 
they comprise all of the next-of-kin and heirs-at-law of 
Edward C. Steagall; that they are all residents of the 
District of Columbia; that decedent died intestate and a 
resident of the District of Columbia. 

The complaint charges that while performing the au¬ 
topsy, the defendants mutilated, desecrated and otherwise 
violated the body of said Edward C. Steagall. The com- 
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plaint further charges that the defendants performed the 
autopsy wantonly and wilfully and the plaintiffs claim 
compensatory damages of $25,000. and punitive damages 
of $25,000. 

The plaintiffs charge that the wrongful acts of 
2 defendants caused them extreme heartache, physical 
and mental suffering and anguish; and plaintiff Eu¬ 
lalia B. Steagall claims special damages for doctors care 
and loss of time from employment of about $400.00. 

Answers were filed on behalf of each defendant. The 
funeral establishment and its president were made third 
party defendants by defendants Hunters and O’Hanlon, and 
duly answered; whereupon the case was calendared for trial 
by jury. 

The case was in due course reached for pretrial before 
Mr. Justice Schweinhaut. At pretrial, it was agreed that 
the facts set forth in paragraph two hereof, were true: 
whereupon, attorneys for defendants orally moved that the 
claims of plaintiffs Edward F. Steagall and Roy E. Steagall 
be dismissed, alleging that plaintiff Eulalia B. Steagall, 
the widow, was the only person entitled to bring the suit; 
and that the two sons were not entitled to any custody or 
control of the body of decedent, and are not entitled to any 
damages by reason of any wrongful, wanton, and wilful 
autopsy thereupon. 

The court heard arguments by counsel and thereafter 
ordered that the claims of plaintiffs Edward F. Steagall 
and Roy E. Steagall be dismissed with prejudice. Copy 
of this Order, dated February 26, 1948, is attached hereto. 
On March 3, 1948, plaintiffs Edward F. Steagall and Roy 
E. Steagall, filed a Notice of Appeal, from said Final 
Order of February 26, 1948. Copy of said Notice is also 
attached hereto. 
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Statement of Points 

1. The lower Court erred in holding that because the 
widow is making the claim the children are not entitled to 
damages by reason of a wrongful, wanton and wilful 
autopsy on the body of their deceased father; and in limit¬ 
ing recovery of damages solely to the widow. 

Approved: 

(s) EL A. SCHWEINHAUT 
Justice 

(s) John F. Hillyard 

Attorney for Plaintiffs 
•» 

(s) Charles W. Arth 
( s) John H. Burnett 

Attorneys for Defendant Doctors Hospital 
(s) Richard E. Welleord & H. Mason Welch 
Attorneys for Oscar B. Hunter and Oscar 
Ben wood Hunter, Jr., Defendants 
(s) Michael J. Keane, Jr. 

Attorney for Defendant Joseph O’Hanlon 
(s) Arthur F. Carroll, Jr. 

Attorney for Third Party Defendants 
• • • • 

3 Filed Feb 26 1948 Harry M. Hull, Clerk 

Order Dismissing Cause As to Plaintiffs 
Edward F. Steagall and Roy- E. Steagall . 

This cause having come on for pretrial, and it appearing 
to the Court that Edward C. Steagall died intestate, leav¬ 
ing surviving him the plaintiffs herein, Eulalia B. Steagall, 
his widow, and Edward F. Steagall and Roy E. Steagall, 
two adult sons, and 

IT FURTHER APPEARING TO THE COURT that 
by reason thereof said widow was the only person entitled 
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to the custody and control of the body of said decedent, 
and that said sons were not entitled to said custody and 
control, and the latter are not entitled to any damages by 
reason of any alleged wrongful autopsy on the body of 
said decedent, it is by the Court this 26th day of Feb¬ 
ruary, 1948, upon oral motion of counsel for Doctors Hos¬ 
pital, Inc., in which counsel for all other defendants herein 
join, 

ORDERED, That the claims of the plaintiffs Edward 
F. Steagall and Roy E. Steagall be and the same are 
hereby dismissed with prejudice. 

(s) H. A. SCHEINHATJT 
Justice 

• • • • 

4 Filed Mar 3 1948 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 3d day of March, 1948, that 
Edward F. Steagall and Roy E. Steagall, plaintiffs herein, 
hereby appeal to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 26th day of February, 1948, in favor of 
defendants against said plaintiffs, Edward F. Steagall and 
Roy E. Steagall. 

(s) John F. Hillyard 

Attorney for Plaintiffs 
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SHrateb States Court of Appeals 

District op Columbia 


No. 9802 


Edward F. Steagall, et al.. 
Appellants, 

v. 

Doctors Hospital, Inc., a corporation, et al.. 

Appellees. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLEES 


SUMMARY OF ARGUMENT 

Upon the death of Edward C. Steagall, who was a resident 
of this District, and who died intestate, leaving surviving 
him a widow and two sons as his sole heirs at law and next 
of kin, the widow is the only person who has a quasi-prop¬ 
erty right in decedent’s body. She is the only person who 
has a claim for an alleged wrongful autopsy upon his dead 
body. The sons of the decedent have no such claim. 
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ARGUMENT 

It is the established law in the United States that, upon 
the death of any person, either the surviving spouse or the 
next of kin of the deceased has a quasi-property right in 
the dead body and is entitled to its custody and control; and 
any person who wrongfully violates such body is answerable 
in damages to the person who takes such quasi-property 
right and such custody and control. 

It is not the established law that the surviving spouse and 
the next of kin have a joint quasi-property right, and a joint 
right to the custody and control of such dead body. 

Where there is a surviving spouse, his or her right is 
paramount to that of any child or next of kin. Such a right 
of the surviving spouse is exclusive. If that were not the 
law, there would, in many cases, be no burial of the dead 
until the courts had finally determined the alleged rights of 
some disgruntled next of kin of the decedent. Reason, gen¬ 
eral sentiment, common custom and decency demand that 
the surviving spouse be accorded the paramount and exclu¬ 
sive right to the remains and to the performance of the last 
sacred services to his or her beloved dead. 

The trial court was entirely justified in dismissing the 
claims of these appellants. 

At the time of the very early common law, none of these 
claimants would have been entitled to any relief in this case. 
However, the courts began to look with more favor upon 
such claims. The grounds for relief or the basis of the 
claims for damages have been divergent. All courts have 
held that there is no absolute property right in a dead body. 
Most courts have held that there is a quasi-property right 
therein and that such right becomes vested either (1) in the 
person entitled or required by law to see to the burial of 
the decedent or (2) to the next of kin in the order of their 
seniority in rank. Other courts have ignored the question 
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of quasi-property right entirely and have held that either 
the surviving spouse or the next of kin (one or the other, 
not both)is vested with the right of custody and control of 
the decedent’s body. 

In Simpkins v. Lumbermans Mutual Cos. Co., 200 S. ,C. 
228, 20 S. E. 2d 733, a widow sued for the wrongful autopsy 
on the body of her husband. The defendant demurred, urg¬ 
ing that the widow, alone, could not sue for such damages. 
(200 S. C. 230). The trial court sustained the demurrer, but 
the Supreme Court reversed, holding that the widow, alone, 
was the proper party plaintiff. The Court said, (200 S. C. 
234): 

It is generally conceded by text writers on the subject 
that the surviving spouse has a primary right to the 
possession of the body and to control the burial there¬ 
of, unless the decedent has by will or otherwise, made a 
different disposition. 8 R. C. L. 694 et seq., 15 Am. Jur., 
850. The right to maintain an action for the negligent 
and willful mutilation of a corpse has to be determined 
by who has the right of the custody of the body for 
burial and its proper disposition. 8 R. C. L., 695 et seq., 
15 Am. Jur., 850. 

The Courts are not in harmony, and there is much 
confusion and conflict in the decisions upon this ques¬ 
tion. In the absence of any decisions of our appellate 
Court holding the opposite view, we are constrained to 
follow the reasoning of those Courts that have held the 
right to maintain such an action to be in the surviving 
spouse. These decisions which we prefer as our guide 
are more in accord, we think, with the feelings of our 
people on subjects of this nature. It would be impossi¬ 
ble to review all of the cases on this subject from other 
jurisdictions, and it would perhaps serve no useful pur¬ 
pose. Suffice it to say that in our opinion the weight of 
authority throughout the country holds that the surviv¬ 
ing spouse is the proper party to maintain an action for 
the willful and negligent mutilation of the corpse, and 
if none such there be, then the next of kin would be the 
proper one. 
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Onr decision of this question is controlled greatly by 
the reasoning of the Courts in Larson v. Chase, 47 
Minn., 307, 50 N. W., 238, 14 L. E. A., 85, 28 Am. St. 
Rep., 370; Nichols v. Central Vermont Railway Co., 94 
Vt. 14,109 A., 905, 12 A. L. R., 333; Hill v. Travelers’ 
Insurance Co., et aL, 154 Tenn., 295, 294 S. W., 1097, 52 
A. L. R., 1442; Bonaparte v. Fraternal Funeral Home, 
206 N. C. 652,175 S. E., 137; Morrow et al v. Clime et 
al., 211 N. C., 254,190 S. E., 207; Louisville <& N. Ry. v. 
Wilson, 123 Ga., 62, 51 S. E., 24, 3 Ann. Cas., 128; Polr- 
lard v. Phelps, 56 Ga. App., 408,193 S. E., 102. 

The case of Larson v. Chase, supra (47 Minn., 307, 50 
N. W., 239,14 L. R. A., 85, 28 Am. St. Rep., 370), con¬ 
sidered to be the leading case on the subject of who had 
the right to maintain an action of this nature, said: 

“The general, if not universal, doctrine is that this 
right (the possession of a dead body for burial pur¬ 
poses) belongs to the surviving husband or wife or to 
the next of kin; and, while there are few direct author¬ 
ities on the subject, yet we think the general tendency 
of the courts is to hold that, in the absence of any testa¬ 
mentary disposition, the right of the surviving wife (if 
living with her husband at the time of his death) is 
paramount to that of the next of kin. This is in ac¬ 
cordance, not only with common custom and.general 
sentiment, but also, as we think, with reason. The wife 
is certainly nearer in point of relationship and affec¬ 
tion than any other person. She is the constant com¬ 
panion of her husband during life, bound to him by the 
closest ties of love, and should have the paramount 
right to render the last sacred services to his remains 
after death. But this right is in the nature of a sacred 
trust, in the performance of which all are interested 
who were allied to the deceased by the ties of family 
or friendship, and, if she should neglect or misuse it, 
of course the courts would have the power to regulate 
and control its exercise. We have no doubt, therefore, 
that the plaintiff had the legal right to the custody of 
the body of her husband for the purposes of preserva¬ 
tion, preparation, and burial, and can maintain this ac¬ 
tion if maintainable at all. (Italics supplied.) 
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In Nichols v. Central Vermont Railway Co., supra 
(94 Vt.i 14, 109 A. 906, 12 A. L. R., 333), that Court 
like our Court, in the dictum found in the Griffith case, 
decided by our Court, said: “It is undoubtedly the law 
that, while a dead body is not considered as property 
in the technical sense of the word, yet the law recog¬ 
nizes a right somewhat akin to property, arising out of 
the duty of the nearest relatives to bury their dead, 
which authorizes and requires them to take possession 
of the dead body for the purpose of burial. The right 
is a personal and exclusive right to the custody and 
possession of the remains, and, in the absence of testa¬ 
mentary disposition, belongs to the surviving husband 
or wife, if any, or, if there be none, then to the next of 
kin.” 

In the case just quoted from that Court recognized a 
paramount right of a mother to bring an action for the 
negligent handling of the corpse of her child by a for¬ 
mer husband, notwithstanding the fact that plaintiff’s 
present husband had paid for the transportation of the 
corpse and was named on the ticket as the one acting 
as an escort. The Court pointed out that an action of 
this kind is not founded on contract but is one founded 
on personal damages which the plaintiff sustained by 
reason of the negligent handling of the corpse by the 
common carrier. While it is recognized that a body is 
not property in the usual recognized sense of the word, 
it is considered as gwasi-property in the one who has 
the right to dispose of the corpse by decent burial and 
thereby the right to possession of the body, and is the 
one to maintain an action for its mutilation. This is not 
a right that was vested in the administrator, as was 
held by our Courts, for it is not a property right, in the 
strict legal meaning of that word, vested in one’s legal 
representative. The one who is entitled to possession 
of the body for burial purposes is entitled to have that 
body in the same condition in which death left it. 

From what has been said we have reached the conclu¬ 
sion that the right to maintain an action for the neg¬ 
ligent and willful mutilation of a corpse would lie in the 
wife or husband, as the case might be, and in default of 
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such, then to the next of kin. The next of kin, as held in 
Equitable Trust of Columbia v. Epling, 168 S. C. 494, 
167 S. E., 820 would be the next of kin according to the 
statute of distribution, Code 1932, Sec. 8905, et seq. 

Our concern in the question here raised is not as to 
gmsz-property right in the dead body. This is not an 
action for the willful and negligent mutilation of a 
corpse. The gravamen of the complaint is the alleged 
lack of regard for the plaintiff’s feelings, her humilia¬ 
tion, and embarrassment, and the alleged trespass on 
and against her rights in having an autopsy made upon 
the body of her dead husband over her objection. 

It follows that the plaintiff in this action is the prop¬ 
er person to maintain the action if she has a cause of 
action. Therefore, for the reasons stated, the first 
ground of the demurrer interposed by the defendant 
should be, and the same is, overruled. 

The case of Floyd v. Atlantic Coast Line Rwy. Co., 167 N. 
C. 55,83 S. E. 12, relied upon by appellants, is diametrically 
opposed to appellants’ contention. The mother of a minor 
filed suit for negligent mutilation of the dead body of her 
son. Her co-plaintiff and husband disavowed any right to 
recover on his behalf. The Court held that the mother had 
no right of action. The Court said, (167 N. C. 60): 

It seems to be settled that the right to sue in a case 
of this kind must go to the next of kin in the order of 
their seniority of rank as fixed by the law, the father, 
in respect to a deceased child, being placed at the head 
of the class which may take in succession from the 
child, and there is no double headship, in which he 
shares this right with the mother. When he dies, the 
mother goes to the front; and if she be dead, then the 
next of kin who are in equal degree of kinship are ad¬ 
vanced to this position. It is said in Iredell on Execu¬ 
tors, pp. 559 and 560: 

The next of kin referred to by the statute are to 
be ascertained by the same rules of consanguinity 
as those which determine who are entitled to let- 
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ters of administration. • * • When a child dies in¬ 
testate, without wife or child, leaving a father, the 
latter is entitled, as the next of kin in the first de¬ 
gree, to lhe whole of the personal estate of the in¬ 
testate, exclusive of all others. 

* * * As the male plaintiff has expressly entered a 
disclaimer in this case of any damages for the mutila¬ 
tion, and the case therefore rests solely upon the right 
of the feme plaintiff, the judges ruling (of non-suit) 
was obviously correct. (Italics supplied.) 

The other authorities relied upon by appellants fail to 
support their contention. 

Larson v. Chase, 47 Minn. 307, 50 N. W. 239,14 L. R. A. 
85, 28 A. L. R. 370, was a case where a widow sued for a 
wrongful autopsy on her deceased husband. Both the trial 
court and the appellate court held that she was the proper 
party plaintiff. See quotation from this case in the Simp¬ 
kins Case, supra. 

The appellants’ quotation from Young v. College of 
Physicians and Surgeons, 81 Md. 358, 366, 32 A. 177, 31 L. 
R. A. 540, is mere dicta insofar as the issue here is con¬ 
cerned. That was an action against a coroner, a physician 
and a hospital for a wrongful autopsy. The question of 
proper party plaintiff was not involved. 

In Burney v. Children’s Hospital, 169 Mass. 57, 47 N. E., 
504, 38 L. R. A., 413, 61 A. L. R. 273, the court held that 
the father of a child because he was its natural guardian, 
could maintain a suit against a hospital for a wrongful 
autopsy on the dead body of his child. That part of the 
opinion which is quoted by appellants is a quotation from 
the case of Foley v. Phelps, 37 N. Y. S. 471, 474, 1 App. 
Div. 551. It is a general statement of the law to which we 
subscribe. However, a reading of the Foley Case discloses 
that it is authority against the appellants. There, the Court 
pointed out that the right of the widow to sue was a “right 
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which inhered in the plaintiff, as the decedent’s widow, and 
in one sense nearest relative.” (37 N. Y. S. 473, Italics 
supplied.) 

The case of Bogart v. Stale, 13 Ind. 134, is not in point. 
In that case, the defendant, Bogert, was charged with the 
criminal offense of entering a cemetery in Indianapolis and 
there interring a dead body. Bogert dug a grave for the 
burial of a child at the direction of the undertakers. The 
conviction of Bogert was reversed on the ground that the 
father of the child, being the owner of the lot and the one 
who would have inherited the property of the deceased 
child, had a right to have the child buried in the lot he 
owned. 

Footnote 8, to 15 Am. Jur. 852, which appellants quote 
at p. 5 of their brief, states: 

This (statement of the law) is based upon the duty to 
bury which is in the nature of a trust for all interested, 
and on the fact that the surviving spouse may waive 
or yield his right. Boyle v. Chandler, 33 Del. 323, 138, 
A. 273, citing R. C. L. 

The Boyle Case, supra, was an opinion of the Superior 
Court of Delaware, delivered during the trial of the case. 
The Court there pointed out that (“they”) the father and 
his children, had the legal duty and right of burying the 
deceased. The opinion of that nisi prius court is entitled 
to little if any weight. First, it relies on L. R. A. 1915 B 
519, which is the Floyd Case, supra, a case contrary to the 
text. Second, it relies on 8 R. C. L. 686, which states that : 

It is generally conceded that on the death of a hus¬ 
band or a wife, the primary and paramount right to 
possession of the body, and to control the burial or 
other legal disposition thereof, is in the surviving 
spouse, and not the next of kin. 

Third, the court relied on Dun & Co. v. Smith, (Tex. Civ. 
App.) 74 S. W. 576, which was an action of negligence 
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against an undertaker, growing out of the plaintiffs ’ joint 
contract. None of these authorities support the text. 

Thus, we see that the Boyle Case was decided by a nisi 
prius court on authority which failed to sustain the text 
and on a theory contrary to that of courts of last resort 
of other jurisdictions. 

In the North East Coal Co. v. Pickelsimer, 253 Ky. 11 (68 
S. W. 2d 773, followed in North East Coal Co. v. De Long, 
254 Ky. 22, 70 S. W. 2d 972), the plaintiffs filed suit for 
desecration of the graves of their relatives and interference 
with their dead bodies. The judgment for plaintiffs was re¬ 
versed on grounds foreign to the issue here. The Court 
held that the persons who would “inherit from the de¬ 
ceased the fee, interest or easement in the soil containing 
the body, under the statute of descent” was the “next of 
kin” who could sue. 253 Ky. 15, 16. The Court did not 
hold that the surviving spouse and the next of kin could 
sue for a wrongful autopsy. On the contrary, the court was 
careful to point out (p. 16) that even in a case for violation 
of sepulture the 'paramount right to sue was in the surviv¬ 
ing spouse and if there be none such, then “the right (to 
sue) is in the next of kin in the order of their relation to the 
decedent,” (quoting Pettigrew v. Pettigrew, 207 Pa. 313, 
56 A. 878, 880, 64 L. R. A. 179, 99 A. L. R. 795). 

• The case of Wright v. Beardsley, 46 Wash. 16, 89 P. 172, 
was a suit for damages for the negligent burial of the plain¬ 
tiff’s son, growing out of a contract. The plaintiffs, husband 
and wife, had jointly contracted with the defendant, the 
undertaker, for interment of their son. The Court held 
that, as the tort grew out of a joint contract, both parties 
to the joint contract were proper parties plaintiff. 

The case of Gould v. State, 46 N. Y. S. 2d 313, is a de¬ 
cision of the Court of Claims of New York, a court of in¬ 
ferior jurisdiction. In that case, plaintiffs sued the state 
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for wrongful death of their relative, caused by attendants 
in an insane asylum and for a wrongful autopsy. The court 
based its opinion on Darcy v. Preshtyerian Hospital, 202 
N. Y. 259, 95 N. E. 695, Ann. Cas. 1912 D 1238. That case 
does not sustain the text. To the contrary, the Darcy case 
re-affirmed the doctrine announced in the Foley Case, supra. 

The reason for the rule in Coty v. Baughman, 50 S. D. 
372, 210 N. W. 348, 48 A. L. R. is apparent, if one would 
read the entire text. In South Dakota, a statute provided 
that the duty of burial devolved upon the *‘ persons in the 
same degree nearest of kin to the decedent.” (50 S. D. 376) 
Consequently, the Court pointed out that the duty of burial 
“devolved upon the father and mother alike” (p. 377) and, 
therefore, they had equal right of recover}’. 

CONCLUSION 

The action of the trial court in dismissing the claims of 
these appellants was entirely proper. To hold that the 
appellants in this case have a claim based on the stipu¬ 
lated facts, would be a denial of the overwhelming weight 
of authority that right of the surviving spouse to sue is 
paramount to the right of the next of kin; thereby, the sur¬ 
viving spouse and the next of kin would be placed on an 
equal footing and, hereafter, it would undoubtedly become 
the duty, as well as the burden, of the courts of the Dis- 
tritc to determine the equities of the opposite claims of 
the surviving spouse and the next of kin, respecting con¬ 
sent as to autopsy, as well as the manner and place of 
burial of intestate decedents. Litigation over the respec¬ 
tive rights of the surviving spouse and the next of kin 
would be encouraged and fostered. 

Where a decedent has left no order made in his lifetime, 
respecting the proper disposal or interment of his remains, 
the surviving spouse has the right to the custody thereof, 
as well as the right of proper disposal or interment, to the 
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exclusion of the next of kin. It follows that the surviving 
spouse is the only person who has a claim for damages for 
an alleged wrongful autopsy. 

This case should be affirmed. 
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